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Arising out of Order-In-Original No. PLN-AC-ADJ-STX-89/2023-24 dated 26.06.2023
(%) | passed by the Assistant Co_mmissioner, CGST, Division - Palanpur, Commissionerate -

Gandhinagar

sreftershat =1 AT S Tar/ M/s Manjurali Rahimbhai Kadiwal, 25, Nava Mominvas,
(&) | Name and Address of the

Appellant Vaghana, Patan - 384151

TS SAE T AUA-SCLT & STEHATT AT FAT § q7 98 39 e & wia FurRafy A= sy v e
STAERTLY T ST STRraT TAXIEIT SIS YA X TRl &, ST (3 Q& STaer & fores gF gear 2l

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

AT AT AT AL G -

Revision application to Government of India:

(1)  Fvsig ScOTed (e sTiafaad, 1994ﬁmmﬁ%mﬂtwﬁ%aﬁﬁ@?ﬁmﬁ
SU-EMRT o TAH I o aeiaq Gareror sraas stefis af=e, aa 9w, @ deey, e &,
reft 4, sftaw §v 9w, due 9, 72 Reeft: 110001 Ft F St =1k -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

@) = 9T R ¥ A ¥ 5w Gt grive e § Bl qeerR 9 s srer # 4r T
TUSTIR F A WS & Ter o S1a U At &, A7 Bl e ar soe & =g g el sea 4
77 R oeTITR § BT WIS Y TRt 3 < g% all

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another ‘{d)l fHg-the course
of processing of the goods in a warehouse or in storage whether j dP
warehouse.
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(@ T 3 aTes e Ty AT weer § Rt arer ox ar arer & fiRaior § Swenr e vy 1w
STITE Qe o A & qTeet § oY W ¥ g e g A7 9o § (HAtid g

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are

exported to any country or territory outside India.
@) T e T AT g TSR STRa 3 e} (Rt AT e w) Rt far e an

In case of goods exported outside India export to Nepal or Bhutan, without
. payment of duty.

() iAW SeaTes i SeATaT oo 3 YT o (oI SiT ST HiSe A Y TS g S U A< ST 56
T TS RIH % qarTias® Swh, e % g 9IRd 9 99 9% A7 9% § 6O sfgmaw (7 2) 1998
oTRT 109 gIRT Mg &Y T 3

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) . Fera ITeT Lo (o) Hamrest, 2001 & Faw 9 ¥ siavia RIS yo= dedr 5¢-8 H ar
wiaat &, ST sreer F G enesr AT Rats & @7 719 F Aacge-oned T Sdie sTasr Hit -ar
st & a1 St smee 3T ST S1iRT Su% 9Ty @Tar € a7 §ed Y & sidda gy 35-3 H
ReTRa 6 & AT F 99a & a1 S3qR-6 ATATT ot T o7 g+l AR

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) RS amaeT & ATy gt 6o Thy U o8 99-T ST9 8 gl 94 200/~ A qRar @t
ST 3R STgT U<y U AT@ o SATaT &1 ar 1000/ - HT e qEIaTe i Sl

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

AT e, Hra i ST Looh T ST FiX ST =ATATErHeor & Fi sreier:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) el ITaT Qo T, 1944 $t & 35-d1/35-3 & sfavia:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) SHiTad TR=8 # JATC SIqaR & «rar 6F ordie, T & AT § WA e, Seald
SR {o& Td qaras erfieity =amaree (Reee) it aftny &efi fifswr, sgasmEme # 2nd e,
FHTEAT oI, IEET, FREETR, gasEE-380004!

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the 2 oFf
crossed bank draft in favour of Asstt. Registar of a branch of any nomi

Page 2 0f 8




sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(8) AT = ameer & FE T AT FT AAIAY BT § T T qH e F R B T T 0w
&1 ¥ T ST STRY 39 9% % gia gy oF T forer w1 ¥ a= F R geRafy s
SATATTEHTOT 1 Qb AT AT Shesc 1 TRHTL T Teb ATee [T ST & |

In case of the order covers a number of order-in-Original, fee for each O.I1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) Y g AEWAT 1970 TAT FEIE HiT STggET -1 & siwta Meiia g sqar sw
SRS AT gerseyr ATy ot wieerd & smear & & T Y & IR § 6.50 & &1 v
e Teshe T gIAT A1/ Y | '

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

- (B) =7 ST gEfAT ATEe @ FEEer e arer Rt e ot sare sweafea BT strar g S EET
S[e, eI SCUTEH o Td QaTe< srfieiia =aniereneer (wraitarey) e, 1982 # iR

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) €T I, e IcUTa o T AT sriieg Ao ([feee) O gid ardier & e
¥ e (Demand) T €€ (Penalty) &7 10% T& STHT AT AWATd gl gTeileh, SATAHAH & ST
10 +0E ¥9T g1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

FEIT IeqTE Yoo ST AT & (la, QAT T dhaed sl 7 (Duty Demanded)!
(1) @< (Section) 11D ¥ dga [aiha T
(2) forT e Avrae shise &t R,
(3) e Hfee et 5 W 6 & qgq 7 T

g & ST wifa erdier F wger OF ST o qerT A sTefer’ il e % g g ek v e
AT B

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
. Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

@) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) waﬁ&r%ﬁuﬁaﬁaw@mwiﬁwaaﬁﬂwaw&ﬁmmﬁﬂﬁﬂir?ﬁﬁrﬁmw
e & 10% ST TR SR S Hawr qve RaTd g 9 e & 10% ST X T ST el gl

In view of above, an appeal against this order shall lie before the -rbunal on

payment of 10% of the duty demanded where duty or duty and pena tgffE?er ispute,
& o s ” f ) { :

or penalty, where penalty alone is in dispute. -
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F No. GAPPL/COM/STP/4578/2023

NI 3Me2/ ORDER-IN-APPEAL

The present appeal has been filed by M/s Manjurali Rahimbhai Kadiwal, 25,
Nava Mominvas, Vaghana, Patan - 384151 [hereinafter referred to as “the
appellant”] against Order in Original No. PLN-AC-ADJ-STX-89/2023-24 dated
26.06.2023 [hereinafter referred to as “the impugned order”] passed by the
Assistant Commissioner, CGST, Division - Palanpur, Commissionerate -

Gandhinagar [hereinafter referred to as “the adjudicating authority™].

2.  Briefly stated, the facts of the case are that the appellant were not registered
under Service Tax and were holding PAN No. BKNPK4838A. As per information
received from the Income Tax Department, it was observed that during the period
F.Y. 2016-17, the appellant had earned substantial service income by way of
providing taxable services, but had neither obtain Service Tax Registration nor
paid Service Tax thereon. Accordingly, in order to seek information, letter was
issued to the appellant calling for the details of services provided during the period.
But they didn’t submit any reply. Further, the jurisdictional officers considering the
services provided by the appellant as taxable determined the Service Tax liability
for the F.Y. 2016-17 on the basis of value of ‘Sales of Services’ under Sales/Gross
Receipts from Services (Value from ITR) and Form 26AS for the relevant period

as per details below :

St. | Period Differential Taxable Value as | Rate of Service | Service Tax
No. | (F.Y.) per Income Tax Data (in Rs.) | Tax incl. Cess | liability to be
demanded (in Rs.)
1. | 2016-17 35,27,080/- 15% 5,29,062/-

3. The  appellant was  issued Show  Cause  Notice  No.
GEXCOM/SCN/ST/9856/2021-CGST-DIV-PLN-COMMRTE-GANDHINAGAR
dated 20.10.2021 (in short SCN) proposing to demand and recover Service Tax
amounting to Rs.5,29,062/- under proviso to Section 73 (1) of Finance Act, 1994
along with interest under Section 75 of the Act. The SCN also proposed imposition
of penalty under Section 77(1)(a), Section 77(1)(b), Section 77(1)(c)(1), Section
77(1)(c)(ii), Section 77(2) and Section 78 of the Finance Act, 1994. It was also
proposed that Service Tax liability not paid during the F.Y. 2017-18 (upto' June

2017), ascertained in future due to non-availability of pertaining data.

4. The SCN was adjudicated ex-parte vide the impugned order wheypé; S,

Page 4 of 8




<

F No. GAPPL/COM/STP/4578/2023

Service Tax demand of Rs.5,29,062/- was confirmed under Section 73(1) of

the Finance Act, 1994 alongwith interest under Section 75 of the F inance
Act, 1994,

Penalty of Rs.10,000/- was imposed under Section 77(1)(a) of the Finance
Act, 1994,

Penalty of Rs.20,000/- was imposed under Section 70 of the Finance Act,
1994 read with Rule 7 of the Service Tax Rules 1994.

Penalty of Rs.10,000/- was imposed under Section 77(1)(b) of the Finance
Act, 1994,

Penalty of Rs.10,000/- was imposed under Section 77(1)(c)(i) and Section
77(1)(c)(ii) of the Finance Act, 1994.

Penalty of Rs.10,000/- was imposed under Section 77(2) of the Finance Act,
1994,

Penalty of Rs.5,29,062/- was imposed under Section 78 of the Finance

Act, 1994 with option for reduced penalty in terms of clause (ii).

Aggrieved by the impugned order, the appellant has preferred this appeal on

following grounds:

>

6.

The appellant is proprietor of firm & engaged in the activity of trading of all
kind of agricultural produce like rice, paddy, wheat, pulses etc and

Rs.35,27,080/- earned from the said activity during the F.Y. 2016-17.

They further stated their activity falls under the Negative List of services as
per Section 66D (e) of Finance Act 1994.

Further, they submitted the following documents i.e. Sample of Sales &
Purchase Invoices, Sales and purchase Register, ITR-V, Form 26AS, Balance
Sheet, Profit and Loss A/c, Affidavit and CA’s Certificate mentioning that

they were engaged in the trading of goods.

Personal Hearing in the case was held on 24.01.2024. Shri Sourabh Singhal,

Chartered Accountant, appeared for personal hearing on behalf of the appellant. He

reiterated the contents of the written submission and requested to allow their

appeal.
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F No. GAPPL/COM/STP/4578/2023

7. I have carefully gone through the facts of the case available on record,
grounds of appeal in the appeal memorandum, oral submissions made during
personal hearing, the impugned order passed by the adjudicating authority and
other case records. The issue before me for decision in the present appeal is
whether the demand of service tax amounting to Rs.5,29,062/- confirmed under
proviso to Section 73 (1) of Finance Act, 1994 alongwith interest, and penalties
vide the impugned order passed by the adjudicating authority in the facts and
circumstances of the case is legal and proper or otherwise. The demand pertains to
the period of F.Y. 2016-17.

8. It is observed that the appellant was engaged in the acti{fity of trading of all
kind of agricultural produce i.e rice, paddy, wheat, pulses etc. It is also observed
that the SCN in the case was issued merely on the basis of data received from the
Income Tax department without causing any verification and impugned order had

been issued ex-parte.

9.  Upon verification of the documents submitted by the appellant, 1 find that
they produce Sample of Sales & Purchase Invoices, Sales and purchase Register,
ITR-V, Form 26AS, Balance Sheet, Profit and Loss A/c, Affidavit and CA’s
Certificate mentioning that they were engaged in the trading of goods. Further, the
Form-26AS also does not reflect credit of any amount under Section
194C/194D/194H/1941 or 194] of the Income Tax Act, 1961. These documents
confirm that they are engaged in trading activity only and their activity does not

amount to provision of service.

10. As contended by the appellant, they were engaged in trading. of goods i.e.
agricultural produce like rice, paddy, wheat, pulses etc, comparing the activity of
the appellant with the provisions of Finance Act, 1994, I find that in terms of Sub-
section (e) of Section 66D of the Finance Act, 1994 the activity of ‘Trading of
goods’ falls under the Negative list of service. Relevant portion of Section 66D(e)

of the Finance Act, 1994, is reproduced below :

“SECTION 66D. Negative list of services.—

The negative list shall comprise of the following services, namely :-

(B] ., .opvve  ssmians wressgmms
(e) trading of goods;” 4 Q’
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F No. GAPPL/COM/STP/4578/2023

In view of the above, I find that the activities carried out by the appellant during
the period F.Y. 2016-17 stands covered under the ambit of Section 66D of the
Finance Act, 1994, i.e under the ‘Negative List’, therefore their activities are not

liable for payment of Service Tax.

11. In view of above discussions, I am of the considered view that the activities
carried out by the appellant during the period F.Y. 2016-17 amounts to ‘Trading of
Goods’ and are exempted from levy of Service Tax. Therefore, the impugned order
passed by the adjudicating authority confirming demand of Service Tax amounting
to Rs.5,29,062/- is unsustainable being legally incorrect and liable to be set aside.
As the demand of service tax fails to sustain, question of interest and penalty does

not arise.

12.  Accordingly the impugned order is set aside and the appeal filed by the

appellant is allowed.

13.  erdfier At g &S Y T el T AT ST qLie o ol ST g |

The appeal filed by the appellant stands disposed of in above terms.

Gk

TS SieT
g (3rdiew)
TAUd/Attested Dated: ¢ty anurary, 2024
S
TG ARR

3feflerd (Srdic)
Y ol T ¢, 3gHerdg

By REGD/SPEED POST A/D

To,

M/s Manjurali Rahimbhai Kadiwal,
25, Nava Mominvas, Vaghana,
Patan - 384151.

Page7 of 8



F No. GAPPL/COM/STP/4578/2023

Copy to:

1. The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad.
< The Commissioner, CGST and Central Excise, Gandhinagar.
3. The Assistant Commissioner, CGST & CEX, Palanpur Division,

Gandhinagar Commissionerate.

4. The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication

, of OIA on website.
/ Guard file.

6. PAFile.
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