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6l{qf%qvwftv-wIg twttdvq3vq %tm{UtqRq€qTtW % vft:=Bnf@rft=ft+qvTR w €vq
qf§%TftqtWftV win vftwrwqqTwga®mar i, emf+q+wi©+fRqa8 mm el

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

vrm w©H vrlqttwr mRm:-

Revision application to Government of india:

(1) #dbr©wm tw gf&fhm,1994qtwravaT+t+gvw =TvqTwt%vft+13tvura#F
3q-.wra # vqq w-w + +mtv lqawr gr8qq vgfkr rif%, wa vt€rt, fIx +qrvq, ngn fhrnT,

alt+fqv, dtnTdhVqq, +RR:RBi, q{ftvdt: rrooor =RaqT+tqTfBq :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(%) vfl qr©4R§Ttq % qm++ vv +M§MH ©T++f%#TWwrn VT ©;q qTaTtq qT Mr
wvnNt qqtqugl'll<+vr€+vT+guqwf t, qr f+a w€nrn VT wgn+vrjq€fW STaT++
nf#f}wTFrF+§-mv#txf#n%atrqg{ttl

In case of any loss of goods where the loss occur in transit from a factorY to a
warehouse or to another factory or from one warehouse
of processing of the goods in a warehouse or in storage
warehouse.

another course
In awhether
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(e) VN€+©T6r Raft n?qr 9l8 +fh#fB€ vm w wmv%fRfRqM+ wMbr8MqqqT©qr
@wqqq@#ftqa+gnI++qt vna%gTFMtT?qT viv +fhmR7 {1

In case of rebate of duty of excise on goods exported to any countIY or territorY
outside India of on excisable material used in the manufacture of the goods which are

exported to any country or territory outside India.

(Tr) vfl qr,TVr !TTVTq MM vrt€+gT@(+nv7rvTq qt) fhRTfbn wn :i:rTF 81

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(v) #fhrRnqq#tnqrTT qr©+vTTTq#f+VqtqahftaqBr # T{{ giRtH}qr qt RT

uraq{fhRr#®Tftq WIn,wftv#uanfteqt vw w qrvn+Rv ;rf%fhFr (+ 2) 1998

gTIT l09 nTRlnf@ qR§tl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) . trjR©n€qqj@ (wftqfMnqdt, 2001 %ibm 9 iT#wt7lq8f?gWq fenV{-8 +gt
xfhit +, tiM mtv % vft grier }f§v {Rqbr + dtv mK # #tvTjv-WiqT q4 wfM grier ft qtat
vfhit + vrq 3fq7 wqqq fbrT mTr qTfiPI a1% vrq vr@r $ %r t@r qfhf # gmtv Tra 35-q +
fR8fftv$t+!TTVTq+©qv# vr%dRm-6vmm#tvfi#td+tq®l

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the Olo and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as

prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ftf+q79rqaT# vrqqd+v7@vRqvr© Mt.wwi&qq€tat@rt200/- =givEmm gt
+Tq3Rlq§t+gR6qqq vr©:i@rH§ntrOOO/-#t=$tvlqcnTqtqTVI

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees Ona Lac.

tfhnqrv3, ##rwnvq qwq+aqT%twfldhr RwrTfBHvr+vfRwftv:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) hgkr KWH qJWWf&fhM, 1944 +t TIU 35-dt/35-qb ajM:-
Under Section 35:B/ 35E of CEA, 1944 an appeal lies to :-

(2) BMf&V qftqq + gmT ;iIwn % %©rgr gt witv, wftmt + vm+ + ifNrr TvR NRr
KWH Qrv3 tH +qTql WWf qMTf&gIFT (fRItZ) qt qBHI &gh qtfbm, ©6qqT@lX + 2=” VHF,

q};ITdt TVR, VTtH, fitt%tTnR, ©§qRTVTX-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CE;STAT) at 2==dfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahrnedabad:

380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
as prescribed under

If gI
iE8
E-:
ggt

3 Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refu.lld is UPto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the Ja{$
cr6-ssed bank draft in favour of Asst:t. Redstar of a branch of any nomin9(e$$bW{:%\

„P+-
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) vfl w ghgt + q+ ly midI vr water #m ! at q+q =iv ©twt % fBIT =nv vr !=TVTq wr{ul
br :afbn mm RTf%R TV vq§i8tgq$ftf#fR© q€tqBt+qq+%fRv qqTf@lftwftTfbr
qMTf&qwrqtqq@RVTr#gbrvtrHqtv6©Tqq7f#rTvrTr§ I

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 laos fee of Rs.100/- for each.

(4) @HmV TeV ©f©fhn r970 VTr tiNif% §T gIsgdl -1 + data f+utf\tr f+q WEWT an
wIn vr lggTk© vqrfNift mbm nf#qia % wag + + vaq a qq vfhn v 6.50 qt vr @rqmq

qrvvft@wn8nqTfWt

One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) STaiddfbV wise#fhtwr qr+qTaMit4tqtt$ft&7rq wqf©aMnwrTr {qt #hiT

qj@, #rtM©qrqq qj@R++qTqt wftdbrqpnfb6wr (qnffqf&) fhnr, 1982 if+f+a{I

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) +PIT vw, k.ihT ®TTqq qM v+ +qT@ WftdH Hnf&qpr (fM) qb vfR wftvt q7 VTR+

q qfqTTbT (Demand) v++ (Penalty) qT 10% if HRT mm ©fRqwf $1 MtR, ©fBTHr # WiT

10 MIg VIR {I (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)

q-FfH WiTT w siT §qTq{ # #afT, QTTfRV €FTT #{ a q+r (Duty Demanded) I

( 1) & (Section) lID % aBV fRuff\€afir;
(2) RHTVT&T+a#Ra#nRrq;
(3) +Tta hRa MId%fhM 6 %a®bTnfkl

qq if WIT ' ,tR,r wnd tvB alg wn#tggqT qR WfT,r uf&d qt++fRv qf gIf @WfMT

Tvr $1

For ml appeal to be filed before the CESTAT, 10% of the DutY & PenaltY
c.ponnrmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It maY be noted that the
pre-deposit is a mmLdatory condition for filing appeal before CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise At,tp 19442 Section 83 & Section 86 of the Finance
Act, 1994)

Under C'enb.al Excise and SeIVk.e TaxI “Duty demulded” shall include:

(i)

(ii)

(iii)

amount determined under Section 11 D;
amount of erroneous (_'envat Credit taken;
amount payable under Rule 6 of the (_'envat Credit Rules.

(6) (i) qKWtqT % vfl aMy IRq'Iul %Vq© q8 W Wrnq®VT@VRVTR€§a;fHt Rtl W:

;J=q,'i 10% ST,rHyl,hq6y%q<wTRqlnd ©T+WV ii 10% mR#t VT nRR tl

In view of above1 an appeal agdlst this order shall lie
payment of 10% of the duty demanded where dutY or dutY and
or penaIQ-, where penalty alone is in dispute.”

before the Tribunal on
teP
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F No. GAPPL/COM/STP/4578/2023

3nhRv aIagr/ ORD®R-rN-APPHAL

The present appeal has been filed by M/s Manjurali Rahimbhai Kadiwal, 25,

Nava Mominvas, Vaghana, Patan - 384151 [hereinafter referred to as “the

appellant”] against Order in Original No. PLN-AC-ADJ-STX-89/2023-24 dated

26.06.2023 [hereinafter referred to as “the impugned order”] passed by the

Assistant Commissioner, CGST, Division - Palanpur, Cornmissionerate

Gandhinagar [hereinafter referred to as “the adjudicating authority”] .

2. Briefly stated, the facts of the case are that the appellant were not registered

under Service Tax and were holding PAN No. BKNPK4838 A. As per information

received from the Income Tax Department, it was observed that during the period

F. Y. 2016-17, the appellant had earned substantial service income by way of

providing taxable services, but had neither obtain Service Tax Registration nor

paid Service Tax thereon. Accordingly, in order to seek information, letter was

issued to the appellant calling for the details of services provided during the period.

But they didn’t submit any reply. Further, the jurisdictional officers considering the

services provided by the appellant as taxable determined the Service Tax liability

for the F.Y. 2016-17 on the basis of value of 'Sales of Services’ under Sales/Gross

Receipts from Services (Value from ITR) and Form 26AS for the relevant period

as per details below :

Periodr

No. 1 (F.Y.)

Differential Taxable Value as

per Income Tax Data (in Rs.)

Rate of Service
Tax incl. Cess

Service Tax

liability to be
4emanded (in Rs.)

5,29,062/,2016-17 35,27,080/.

3 . The appellant was issued Show Cause Notice No.

GEXCOM/SCN/ST/9856/2021-CGS T-DiV-PLN-COmCRTE-GANDFUNAGAR

dated 20.10.2021 (in short SCN) proposing to demand and recover Service Tax

amounting to Rs.5,29,062/- under proviso to Section 73 (1) of Finance Act, 1994

along with interest under Section 75 of the Act. The SCN also proposed imposition

of penalty under Section 77(1)(a), Section 77(1)(b), Section 77(1)(c)(i), Section

77(1)(c)(ii), Section 77(2) and Section 78 of the Finance Act, 1994. It was also

proposed that Service Tax liability not paid during the F. Y. 2017-18 (upto June

2017), ascertained in future due to non-availability of pertaining data.

4 The SC:N was adjudicated ex-parte vide the impugned order wh
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F No. GAPPL/COM/STP/4578/2023

© Service Tax demand of Rs.5,29,062/- was confirmed under Section 73(1) of

the Finance Act 1994 alongwitih interest under Section 75 of the Finance

Act, 1994.

' PenaltY of Rs.10,000/- was imposed under Section 77(.1)(a) of the Finance

Act, 1994.

' PenaltY of Rs-20,000/- was imposed under Section 70 of the Finance Act

1994 read with Rule 7 of the Service Tax Rules 1994

' PenaltY of Rs.10,000/- was imposed under Section 77(1)(b) of the Finance
Act, 1994.

© PenaltY of Rs.10,000/- was imposed under Section 77(1)(c)(i) and Section

77(1)(c)(ii) of the Finance Act, 1994.

' PenaltY of Rs.10,000/- was imposed under Section 77(2) of the Finance Act,
1994

(’ PenaltY of Rs.52299062/- was imposed under Section 78 of the Finance

Act2 1994 with option for redUced penalty in terms of clause (ii).

5 . Aggrieved bY the impugned order, the appellant has preferred this appeal on

following grounds:

> The appellant is proprietor of arm & engaged in the activity of trading of all

kind of agricultural produce like rice, paddy, wheat pulses etc and

Rs.35,27,080/- earned from the said activity during the F. Y. 2016-17.

> They further stated their activity falls under the Negative List of services as

per Section 66D (e) of Finance Act 1994.

> Further, they submitted the following documents i.e. Sample of Sales &

Purchase Invoices, Sales and purchase Register, ITR-V, Form 26AS, Balance

Sheet, Profit and Loss A/c, Affidavit and CA’s Certificate mentioning that

they were engaged in the trading of goods.

6. Personal Hearing in the case was held on 24.01.2024. Shri Sourabh Singhal,

Chartered Accountant, appeared for personal hearing on behalf of the appellant. He

reiterated the contents of the written submission and requestedlo _glow their

appeal.
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F No. GAPPL/COM/STP/4578/2023

7. 1 have carefully gone through the facts of the case available on record,

grounds of appeal in the appeal memorandum, oral submissions made during

personal hearing, the impugned order passed by the adjudicating authority and

other case records. The issue before me for decision in the present appeal is

whether the demand of service tax amounting to Rs.5,29,062/- confirmed under

proviso to Section 73 (1) of Finance Act, 1994 alongwith interest, and penalties

vi(ie the impugned order passed by the adjudicating authoriq' in the facts and

circumstances of the case is legal and proper or otherwise. The demand pertains to

the period ofF.Y. 2016-17.

+P

r

8. It is observed that the appellant was engaged in the activity of trading of all

kind of agricultural produce i.e rice, paddy, wheat, pulses etc. It is also observed

that the SCN in the case was issued merely on the basis of data received from the

Income Tax department without causing any verification and impugned order had

been issued ex-parte.

9. Upon verification of the documents submitted by the appellant, I find that

they produce Sample of Sales & Purchase Invoices, Sales and purchase Register,

ITR-V, Form 26 AS, Balance Sheet, Profit and Loss A/c, Affidavit and CA’s

Certificate mentioning that they were engaged in the trading of goods. Further, the

Form-26AS also does not reflect credit of any amount under Section

194C/194D/194H/1941 or 194J of the Income Tax Act, 1961. These documents

confirm that they are engaged in trading activity only and their activity does not

amount to provision of service.

10. As contended by the appellant, they were engaged in trading of goods i.e.

agricultural produce like rice, paddy, wheat, pulses etc, comparing the activity of

the appellant with the provisions of Finance Act, 1994, 1 find that in terms of Sub-

section (e) of Section 66D of the Finance Act, 1994 the activity of 'Trading of

goods’ falls under the Negative list of service. Relevant portion of Section 66D(e)

of the Finance Act, 1994, is reproduced below :

Re

“SECTK>N 66D. Negative ztse of sertaces.–

The negatiue hst shall comprise of the following services, namely :-

(a) )

(b)

fe) trading qf goods;”

tII +t
C tt ’x'

Sh:
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7

In view of the above, I find that the activities carried out by the appellant during

the period F.Y. 2016-17 stands covered under the ambit of Section 66D of the

Finance Act, 1994, i.e under the 'Negative List’, therefore their activities are not

liable for payment of Service Tax.

11. In view of above discussions, I am of the considered view that the activities

carried out by the appellant during the period F. Y. 2016-17 amounts to 'Trading of

Goods’ and are exempted from levy of Service Tax. Therefore, the impugned order

passed by the adjudicating authority confirming demand of Service Tax amounting

to Rs.5,29,062/- is unsustainable being legally incorrect and liable to be set aside.

As the demand of service tax fails to sustain, question of interest and penalty does

not arIse.

12. Accordhlgly the impugned order is set aside and the appeal filed by the

appellant is allowed.

13. snH d qdtgrtrv##q{Mr %rf+K:TrT@ra%a<t%tf#nVrm{ I

The appeal filed by the appellant stands disposed of in above terms.

aTqga (3nMqf)
Dated: :1;+'-Janurary, 2024qMTfqa/Attested :

'K:i&hC

\QgT7rqq

.I=118v (wfM)
ddvaa,a6q6T©T€

By RE(JD/ SPEED POST A/D

To,

M/s Manjurali Rahimbhai Kadiwal,
25, Nava Mominvas, Vaghana,
Patan - 384151.
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Copy to :

1.

2.

3

The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad.

The Commissioner, CGST and Central Excise, Gandhinagar.

The Assistant Commissioner, CGST & CEX, Palanpur Division,

Gandhinagar Commissioner He

The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication

of OIA on website.

Guard fIle.

f i&
-t

PA File
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